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The General Session of the Supreme Court of Republic of Kosovo, within the competencies 

provided for by Articles 26 and 27 of the Law on Courts, on 11
th

 June 2020, by a majority of 

votes, adopted the following:  

 

GUIDANCE  

On the legal qualification and treatment of domestic violence cases according to the 

Criminal Code of the Republic of Kosovo 

 

 

With the entry into force of the new Criminal Code in April 2019, according to which Code 

in its Article 248, Domestic Violence is foreseen as a separate criminal offense. Due to 

formulation of provisions in this article there are various dilemmas about the legal 

qualification of this offense.  

 

The dilemma is mainly related to the following issues:  

- How is domestic violence sanctioned under Article 248 of the Criminal Code? 

- How is psychological and economic violence defined as a form of domestic violence, 

referred to in Article 248 of the Criminal Code? 

- In which cases should qualification be made according to the underlying offense and 

in which according to article 248?  

- What about violations of Protection Order issued according to the LPDV? 

 

Following a careful analysis of Article 248 provisions and other relevant articles and 

following a consultation with relevant stakeholders, with the intention of clarifying issues 

raised, the Supreme Court hereby issues the present Guidance on legal qualification and 

handling of domestic violence cases under the Criminal Code of the Republic of Kosovo. 

 

I. As a key principle, in all cases where the elements of the underlying offense/s are 

met, the qualification of the criminal offense, should be done according to the relevant 

article/s and paragraph/s rather than making a conjunction with Article 248 of the 

Criminal Code.  

II. In all cases where elements of an underlying offense have not been met, due to the 

fact that the consequence caused is of a lighter nature or when there is a lack of 
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evidence on the harm caused, the qualification shall be made according to the relevant 

paragraph of Article 248 depending on the type of violence caused.  

 

III. In case of violation of a Protection order, the decision shall contain two enactment 

clauses, for as long as such violation of order is associated with commission of 

another related criminal offense.  

 

REASONING 

 

With the purpose of increasing the efficiency in handling domestic violence cases and 

appropriate sanctioning of perpetrators of such acts, aspiring to meet standards for providing 

adequate protection to victims of domestic violence, in accordance with the Istanbul 

Convention, the legislator has foreseen domestic violence in Article 248 of the Criminal Code 

(in all four forms in which it can be manifested) as a separate criminal offense. Nevertheless, 

this same article also created ambiguity on how every provision of this article should be 

interpreted and what is the most effective way to handle cases of this nature.  

 

Given the numerous requests submitted by judges and other professionals regarding adequate 

qualification in cases of criminal offenses committed against family members or within a 

family relationship, the Supreme Court has analyzed the relevant legal framework in order to 

harmonize standpoints and practices throughout the Republic of Kosovo. This was done in 

order to clarify what should the approach to these offenses be, depending on the specifics of a 

concrete case. For better explanation, we will provide hereunder relevant articles of the 

Criminal Code related to domestic violence, in order to further clarify the connection between 

them. 

 

I. Analysis of Article 248. - Initially, the specific dilemma regarding Article 248 is presented 

in paragraphs 1 and 3 of this Article, as there is overlapping of paragraphs, but with a 

substantial change in terms of forms of domestic violence and the purpose of committing the 

crime. Thus, according to paragraph 1, the violence is manifested in three forms as physical, 

psychological and economic violence or abuse. Paragraph 3 of the same article adds the 

fourth form of violence, which is sexual violence.  

 

Another confusion between paragraphs 1 and 3 relates to the fact that while paragraph 1 

emphasizes that the violence is committed "with the purpose" ... to violate the dignity of 

another person within a domestic relationship ... " paragraph 3 does not mention the purpose 

of committing this criminal offense at all. From the looks of it, paragraph 1 appears to contain 

elements of a criminal offense that is more serious than that of paragraph 3, because it 

provides an indication that such actions may have been committed continuously against the 

victim by the perpetrator in order to achieve the purpose of violation of victim's dignity, 

while paragraph 3 can also imply an instantaneous action without a characteristic of exercise 

of constant violence or pressure which would meet the element of violation of dignity. 

However, if we analyze it in terms of sanctions, it is absurd to see that both par 1 and par 3 of 

this Article contain the same sanction.  
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Paragraph 2 of the same article only re-emphasizes what is already provided for in Article 70 

of the Criminal Code par.2.14 which states that it will be considered as aggravating 

circumstance "if the criminal offense is committed within the domestic relationship." Thus, 

practically, such a paragraph in Article 248 is seen as unnecessary and does not play any 

special role except that it recalls the obligation from Article 70 par 2.14. Knowing that one of 

the main principles in sentencing is that it is not allowed to have overlapping of elements of 

the criminal offense with aggravating or mitigating factors, it means that this paragraph is not 

relevant at all in addressing the topic of the present Guidelines considering that the family 

relationship is the primary condition for an offense to be considered an act of domestic 

violence.  

 

If we analyze par. 3.2 the same Article related to definitions of the four forms of violence, it 

refers to the Law No.03/L-182 on Protection from Domestic Violence (hereinafter LPDV). If 

we are to look at LPDV, these forms of domestic violence are only contained in the 

comprehensive list but are not explicitly defined.
1
 This necessarily means that there is a need 

to provide basic analysis of some of the forms of violence provided for by the Criminal Code, 

until this is finally resolved through the potential amendment of the LPDV. 

 

II. Defining psychological and economic violence. - With the adoption of the new Code, the 

dilemmas of how psychological and economic violence in particular can be defined were 

immediately raised. The following analysis is made with the sole purpose of assisting in the 

assessment of elements that may constitute psychological or economic violence both in terms 

of fulfillment of elements of the underlying offense and those of Article 248. In order to 

establish psychological or economic violence, one should assess the behavior and actions of 

the perpetrator and the methodology of the exercise of constant control by the perpetrator that 

lead to various forms of economic and psychological violence against the victim.  

 

a.) Psychological violence can include constant control, verbal abuse, isolation, humiliation 

or emotional abuse through swearing, insulting, blackmailing, intimidating, stalking and 

constantly monitoring of a victim, degrading treatment, intimidation or similar forms of 

control or keeping a victim under constant emotional distress by putting him/her under 

reasonable fear of using violence against her/him or persons in a family relationship.  

All these in most cases constitute elements found in one of criminal offenses provided for 

by the Criminal Code and, when making the qualification and deciding about these 

criminal offense, one has to determine whether the elements of a specific criminal offense 

have been met or whether this type of violence should be qualified under Article 248 of 

the Criminal Code.  

 

                                                           
1 Although as a principle the Law on Protection from Domestic Violence aims to address procedures for issuing 

Civil Protection Orders, in 2019 a parliamentary initiative was taken to amend the LPDV precisely because of 

its reference to Article 248 of the Code. It is foreseen that the amended law should provide separate definition 

for each form of domestic violence provided for by the Criminal Code. The draft has not been finalized, and it is 

expected to go through the necessary procedures for approval in the meantime.  
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b.) Economic violence includes denying access to or controlling basic resources by 

restricting the means necessary for living, denying access to medical services, education 

or employment, damaging property or other forms of pressure in order to keep a person in 

a dependent economic position. Economic violence can be expressed as a single form of 

pressure or combined with other forms of abuse or violence, and in particular with 

psychological violence.  

For example, one such element can be found in the criminal offense of rape under Article 

227 paragraph 4.10.1 which contains a mix of the element of economic abuse of the 

victim “... by abusing his or her control over the financial, family, social, health, 

employment, educational, religious or other circumstances of such person or a third 

person; ”with the exercise of sexual violence.  

 

As indicated in the elaborate of these two forms of violence, all elements refer to actions of 

the perpetrator that ultimately impact the economic or psychological well-being of the victim.  

Therefore, in order to prove psychological or economic violence, the behavior and actions of 

the perpetrator as well as the methodology for exercising continuous control by the 

perpetrator should be assessed instead of only assessing the impact that such actions may 

have had on the victim. This is because the impact is a consequence of actions that constitute 

psychological and economic violence that lead in various forms of psychological and 

economic violence against the victim.  

 

The above analysis will serve to understand the elements of one or the other form of violence. 

If it is considered necessary to engage an expert then the question addressed for the purpose 

of determining psychological violence should be as following:  

 

Are perpetrator's acts of violence of that kind that may have a psychological effect on the 

victim, rather than just if the victim has a psychological disorder as in this case we are not 

dealing with determination of the level of responsibility or the level of damage for the 

purpose of determining restoration.  

 

It is suggested that the expertise be assigned mainly in cases where there is a need to summon 

an expert who, through documented scientific aspects, could clarify the impact that trauma, 

experienced as a result of domestic violence, may have on the victim's brain and his/her 

reactions after the traumatic event, especially during contact with a range of institutional 

stakeholders.  

 

 

 

 

III. Other important definitions in the Criminal Code relevant to domestic violence 

 

A positive change in the new Criminal Code, Article 113, paragraph 25, was in the way in 

which the 'Family Relationship' is categorized. It is clear that an almost identical definition 

has been given in the Law on Protection from Domestic Violence. However, a distinction of 
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the family relationship is made in paragraph 25.1 which includes the relationship between 

two persons or a couple, while in paragraph 25.2 family relations are grouped when talking 

about other members of the wider family. 

 

Another important definition for cases of domestic violence is the definition provided under 

Article 113, par. 26 “Member of the family - parent, adoptive parent, child, adopted child, 

sibling, a spouse, blood relative living in the same home or a person with whom the 

perpetrator lives in an extramarital communion.” Compared to the above definition of family 

relationship, this definition provides for a narrower list.  

 

Another important definition which has undergone substantial changes with the Code of 2019 

is the definition of Vulnerable Victim provided for by Article 113 par. 39 which states as 

follows: “Vulnerable victim - is a victim of a crime who is a child, a physically or mentally 

handicapped person, a person suffering from diminished capacity, a pregnant woman, the 

elderly or a person whose relationship to and dependence on the offender make them 

particularly vulnerable to repeat victimization, intimidation or retaliation.” So if we 

analyze the second part of this definition, we find that it is precisely these elements that are 

most frequently expressed characteristics in cases of domestic violence. This is because this 

definition provides all those elements which reflect the cycle of "Power and Control "
2
 as a 

characteristic of domestic violence.  

 

In making the analysis to determine which article and paragraph should be used to qualify the 

criminal offense committed within the family relationship, it is important to always clarify 

the following: 

- Type of criminal offense; 

- The finding that there is a relationship between the perpetrator and the victim.  

- The consequence caused by the criminal offense; 

 

When it comes to the type of criminal offense and the relationship between the perpetrator 

and the victim, it is of primary importance to look at whether the relevant article specifically 

provides for the family relationship as a circumstance that affects the determination of a more 

severe sentence?  

Some of the articles do not foresee a family relationship or family member, but refer to the 

vulnerable victim. Hereunder we will list some of the most relevant articles of the Criminal 

Code for the most common forms of domestic violence and the way in which they are 

provided for in separate articles of the Criminal Code:  

 

a.) Articles of the Criminal Code which provide for the commission of a criminal 

offense against a vulnerable victim:  

 

1. Article 180 par.3 - Female Genital Mutilation; 
                                                           
2
“Power and Control wheel”, developed by Domestic Abuse Intervention Project, USA. The Power and Control 

Cycle reflects the forms of violence and abuse in cases of domestic violence, by giving a brief description of 

what each of those forms involves.  
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2. Article 181 par.4 - Threat;  

3. Article 184 par.3 - Assault;  

4. Article 185 par.3 - Light bodily injury; 

5. Article 186 par.4 - Grievous bodily injury; 

6. Article 192 par.2.4 - Coercion;  

7. Article 193 par.2.1 - Unlawful deprivation of liberty; 

 

All of the above articles do not refer to the family member but to the vulnerable victim. This 

implies that the condition of the victim's relationship or dependence on the perpetrator must 

be met and that it is this relationship or dependence that makes that person "... particularly 

vulnerable to repeat victimization, intimidation or retaliation”. Therefore, in addition to 

elements provided for the respective criminal offense, one should analyze whether there is an 

element of dependence on the perpetrator? If this element is missing, then there is no 

immediate reference to paragraph referring to vulnerable victim, as the existence of 

dependence is a key element in determining which paragraph should be referred to.  

In cases where a victim cannot be considered a vulnerable victim according to the above 

principle what should be done is that during sentencing the court, based on the request of the 

prosecutor, should take into account the aggravating circumstance from Article 70 par. 2.14.  

 

Example. If during an altercation for property issues the perpetrator inflicts a light bodily 

injury on the victim, who is at the same time his brother living in the same household but 

have no dependency relationship and for which there is no known prior incident, in the 

concrete case the offense would be qualified under Article 185 par.1 or 2 depending on the 

manner in which the offense was committed rather than par. 3 which refers to a vulnerable 

victim.  

 

 

b.) Articles of the Criminal Code which provide for the commission of an offense 

against a person with whom the perpetrator is in a family relationship or family 

member:  

 

1. Article 163 par. 3-Slavery, slavery-like conditions and forced labor; 

2. Article 173 par. 1.3 - Aggravated murder. 

3. Article 182 par. 2 - Harassment (includes reference to a former family member or 

current family member);  

4. Article 227 par. 4.9 - Rape; 

5. Article 229 par. 3.9 - Sexual Assault;  

6. Article 230 par. 3.9 - Degradation of sexual integrity from Article 230 

 

Unlike the above articles, the situation is much clearer in these articles where the existence of 

a family relationship between the perpetrator and the victim automatically makes it a 

qualified crime.  
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It is important to emphasize in particular that under the new Code the expression ‘family 

relationship’, which was not expressively mentioned before, was added in Article 227 (Rape), 

In the internationally recognized language, this is called 'Marital Rape' which automatically 

increases the severity of the sentence. We have the same situation with two other articles 

related to criminal offenses against sexual integrity.  

 

c.) Other relevant articles where some form of reference is made on family members 

  

Article 183 par.1 and 3 - Sexual harassment (or otherwise in a position of authority 

over the person, or in a position of dependency);  

 

If we are to analyze the article on sexual harassment, although it does not directly refer to the 

vulnerable victim or the existence of a family relationship, all three paragraphs 1, 2 and 3 

contain elements that meet the requirement of dependence and the purpose of commission of 

crime:  

 

Par.1 "... a person who is vulnerable due to ... dependency ..." 

Par.2 "... which aims at or effectively constitutes a violation of the dignity of a person, which 

creates an intimidating, hostile, degrading or offensive environment." 

Par.3 "... the perpetrator is ... in a position of authority over that person ...".  

 

The above elements combined with the aggravating circumstance of the existence of family 

relationship, according to article 70 par.2.14, lead to assessment of the gravity of the criminal 

offense and consequently to a more serious sanction for the perpetrator.  

 

As can be seen from the above analysis, the qualification of a criminal offense committed 

within a family relationship, against a family member or a vulnerable victim as a principle, 

should be based on the underlying offense or offenses (if there is more than one offense of 

committed), rather on Article 248, if all the elements of that criminal offense have been met. 

This is in line with the spirit of the Criminal Code which, as seen above, in any case where a 

certain criminal offense was committed within a family relationship the sanction is more 

severe than that for other forms within the same article or in relation to Article 248 (Domestic 

violence).  

 

 

IV. Cases that can be treated based on Article 248 

 

Based on the above analysis it is observed that criminal offenses that are classified due to the 

family relationship have remained scattered throughout the Code. Therefore, we come to the 

conclusion that the purpose of the legislator was to have Article 248 serve more for reference 

and qualification of these forms of violence as domestic violence rather than use Article 248 

to sanction all criminal offenses committed within the family relationship. This because 

otherwise we would be acting in contradiction with the internationally recognized principles 

which require more severe punishment of such crimes. Therefore, we conclude that the 
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purpose of Article 248 is to include the lightest forms of domestic violence. In any case 

where the elements of any underlying offense have not been met, as a result of the degree of 

violence exercised or the lack of evidence for that element, the qualification of the offense 

should be in accordance with Article 248. For illustration purposes we will present hereunder 

a hypothetical situation from Article 248:  

 

After a dispute, the perpetrator hits the victim, his brother, on the head. The victim files the 

case to the police, but he was not treated by any doctor for the blow to his head, thus there is 

no medical report.  

 

In absence of a medical report and ascertainment of injuries suffered, the defendant will be 

prosecuted for the criminal offense of domestic violence under Article 248 of the CCRK. 

Whereas, paragraph 1 or 3 can be added depending on whether the blow was made with 

intention of violating his dignity.  

 

One case where there are two options for qualification of criminal offence can be found in 

criminal offences against property, more precisely we will take the example of Article 321 

(Destruction or damage to property). 

 

Paer.1 of this Article mirrors some of the elements of economic violence, clarified in point 

II.b of this Guidance. This paragraph sanctions  destruction, damage, or rendering 

unusable the property of another person,  and the sanction foreseen is a fine or 

imprisonment of up to 1 year. Although Article 248 sanctions economic violence as one of 

the forms on how domestic violence can be expressed, in line with the principles elaborated 

above, the qualification of the criminal offence committed against the family member, shall 

be done in accordance with the underlying offence (article 321 in this case), in all cases when 

it appears as isolated property offence. While, it is important to stipulate that in situations 

when the offence committed was done with the purpose of violating dignity, as form of 

pressure, economic and psychological violence against the victim, in these cases the 

qualification is done in accordance with Article 248 of the CC.  

 

 

V. Violation of a Protection Order 

 

Another dilemma encountered was the issue of how to act in cases where there is a violation 

of Protection Order issued by the court in accordance with the Law on Protection from 

Domestic Violence? In such cases, an assessment must also be made as to whether the 

violation of Protection Order was a result of commission of another criminal offense, which 

happens in most cases. 

  

a.) Considering that protection orders mainly contain prohibitions for the perpetrator to 

refrain from carrying out certain acts, it is necessarily assumed that in such cases we will 

have two offenses: violation of the protection order under Article 393 (Contempt of 

Court) and the other offense which led to violation of that order, for example. harassment, 
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intimidation, bodily injury, etc. To clarify this situation, we will give the example when a 

person is under Court Protection Order from Article 6 of the Law on Protection from 

Domestic Violence
3
, with the intention of preventing the exercise of further violence 

against the victim.  

 

When the perpetrator, who is subject to such order, repeats the violence against the 

victim, e.g. by exercising physical violence and causing light bodily injury, the 

perpetrator should be charged with two criminal offenses:  

- Contempt of Court from Article 393; 

- Light bodily injury from Article 185;  

 

b.) In the other case, in addition to violation of the Protection Order as indicated above, the 

perpetrator exercised violence against the victim, but as described above in Item IV, 

because either none of the elements of the underlying offense (minor bodily injury) were 

met or there is no medical report about injuries suffered, the perpetrator could be charged 

with two criminal offenses: 

- Contempt of Court from Article 393; 

- Domestic violence from Article 248. 

 

c.) Finally, in cases where the perpetrator has violated only the Protection Order, the 

perpetrator may be charged only for Contempt of Court from Article 393.  

 

 

The present Guidance shall serve for the more efficient handling of criminal offenses 

committed within the family relationship and those that are related to domestic violence as 

well as unification of legal practice related to qualification of criminal offense of domestic 

violence, considering the current formulation of this offence in the Criminal Code .  

 

(Guidance adopted in the General Session of the Supreme Court, held on 11
th

 June 2020) 

  

 

                                                           
3
 Law No. 03/l-182 on Protection from Domestic Violence, Article 6 (Protection Measure of Prohibition of 

Harassment to Persons Exposed to Violence), Official Gazette of the Republic of Kosovo, No. 76, Prishtina, 10 

August 2010.  


